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WRIT GRANTED; REMANDED FOR FURTHER PROCEEDINGS;
AUGUST 26, 2024 STAY LIFTED

Relator, Naomi Davis, seeks review of the trial court’s August 16, 2024 order
that lifted a temporary restraining order of her eviction and subsequently ordered the
Jefferson Parish Sheriff’s Office to proceed with the eviction process of her from the
property located at 1001 Garden Road in Marrero, Louisiana. This is the second
supervisory writ application contesting the eviction of Relator from the subject
property.  (See, Succession of Scofield Davis, 24-269 (La. App. 5 Cir.
7/2/24)(unpublished writ application), where this Court found that the trial court’s
April 8, 2024 judgment ordering Relator to vacate the premises no later than May 1,
2024, was a final judgment, and the trial court’ ex parte order directing the Jefferson

Parish Sheriff’s Office (“the Sheriff’s Office”) to evict Relator from the premises



and to return the property to Barbara Davis—the executrix of the Succession of
Scofield Davis'—was proper.)

In this instance, on August 8, 2024, Relator filed a motion for temporary
restraining order (“TRO”), preliminary injunction, and permanent injunction,
wherein she stated that a writ of possession was issued by the trial court on July 25,
2024 in favor of Barbara Davis; however, Barbara Davis had passed away on July
14, 2024. Relator argued that the execution of the writ of possession was illegal and
Improper because Barbara Davis died before it was obtained. She contended there
Is currently no executrix to take possession of the property, and the home will be
abandoned to the detriment of all the heirs and creditors.

On August 13, 2024, the trial court issued a TRO restraining the Sheriff’s
Office from executing the writ of possession and evicting Relator from the property.
It also set a rule to show cause hearing on the motion for permanent injunction. At
the August 16, 2024 hearing on the motion for permanent injunction, the trial court
lifted the TRO, finding that it never had the authority to issue it because there is a
pending appeal of the April 8, 2024 judgment.? The court reasoned that it never
intended to stop Relator’s eviction from the subject property.

La. C.C.P. art. 2088(A) provides, in pertinent part:

A. The jurisdiction of the trial court over all matters in the case

reviewable under the appeal is divested, and that of the appellate
court attaches, on the granting of the order of appeal and the timely
filing of the appeal bond, in the case of a suspensive appeal or on
the granting of the order of appeal, in the case of a devolutive appeal.
Thereafter, the trial court has jurisdiction in the case only over those
matters not reviewable under the appeal....

Article 2088 ““contains a list of specific actions over which a district court retains

jurisdiction in a case after the filing of an order of appeal.” Waiters v. deVille, 20-

556 (La. App. 4 Cir. 12/30/20), 365 So.3d 544, 553, writ denied, 21-283 (La.

! Relator is the surviving spouse of Scofield Davis.
2 Succession of Scofield Davis, 24-CA-388.



4/13/21), 313 S0.3d 1249, quoting Doe v. Louisiana Health Service & Indemnity
Company, 16-552 (La. App. 4 Cir. 3/15/17), 214 So.3d 99, 102, writ denied, 17-606
(La. 5/26/17), 221 So.3d 865. The language “not reviewable under the appeal” has
generally been interpreted to give the trial court continuing jurisdiction over all
Issues that are unaffected by the appeal, even if the issue is not specifically listed in
the La. C.C.P. art. 2088. Quality Paint Hardware and Marine Supply Inc. v.
Crescent Coating and Services, Inc., 13-129 (La. App. 5 Cir. 8/27/13), 123 So0.3d
780, 784.

In this case, the trial court’s order authorizing the issuance of the warrant of
possession directed the Sheriff’s Office to deliver possession of the property located
at 1001 Garden Road to the executrix of the Succession of Scofield Davis, Barbara
Davis. The court has notice that Barbara Davis is deceased and is no longer able to
take possession of the property. La. C.C.P. art. 3083 provides, “If no executor has
been named in the testament, or if the one named is dead, disqualified, or declines
the trust, on its own motion or on motion of any interested party, the court shall
appoint a dative testamentary executor, in the manner provided for the appointment
of an administrator of an intestate succession.” Furthermore, the court may appoint
a provisional administrator of a succession, on its own motion, pending the
appointment of an administrator or the confirmation of an executor, when it deems
such appointment necessary to preserve, safeguard, and operate the property of the
succession. La. C.C.P. art. 3111. Because the trial court has notice of the death of
the executrix and the succession currently has no representative, we find that the
appointment of a succession representative to preserve, safeguard, and operate the

property is required.® According to Relator’s motion for devolutive appeal in case

3 See, Succession of Reno, 15-854 (La. App. 1 Cir. 9/12/16), 202 So.3d 1147, 1154, writ denied, 16-2106
(La. 2/10/17), 215 So0.3d 701, where the court found that the executor (administrator or succession representative) of
a succession is the majordomo of the estate, having possession of all its property, as well as the power and
responsibility to preserve its assets and enforce its claims.



number 24-CA-388, the appointment of a representative for the succession is not a
contested issue in the appeal. Thus, pursuant to La. C.C.P. art. 2088, the trial court
has retained the authority to appoint a dative testamentary executor for the
succession (or a provisional administrator in the interim).

Therefore, we find that the trial court erroneously lifted the temporary
restraining order of Relator’s eviction from the property located at 1001 Garden
Road in Marrero, Louisiana, on the basis that the Succession of Scofield Davis has
no executor to proceed in the matter. Accordingly, we grant the writ application,
reverse the trial court’s ruling that lifted the TRO of the eviction proceeding,
reinstate the August 13, 2024 temporary restraining order, and remand the matter to
the trial court for the appointment of an administrator or executor of the Succession
of Scofield Davis, in compliance with all requirements of law. Additionally, because
the lifting of the temporary restraining order by the trial court is reversed, we lift the

stay order issued by this Court on August 26, 2024,

Gretna, Louisiana, this 27th day of August, 2024.
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